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April 15, 2014 
 
Supreme Court Advisory Committee on 
The Code of Judicial Ethics 
350 McAllister Street 
San Francisco, CA 94102 
BY	  FACSIMILE	  AND	  ELECTRONIC	  TRANSMISSION	  

 
Attn:  Honorable Richard D. Fybel, Chairperson 

	  
RE: Comment on Proposed Amendment to Canon 2C of the Code of 
Judicial Ethics/SP14-02 
 

Dear Chair Fybel and Committee Members: 

Life Legal Defense Foundation (LLDF), submits these comments in 
opposition to the proposed Amendment to Canon 2C the Code of Judicial 
Ethics.  

This Committee’s Invitation to Comment (SP14-02) (“Invitation”) focuses 
on a single intended result from this proposed change: the Boy Scouts of 
America (BSA) will no longer be excepted from the category of 
organizations that practice “invidious discrimination” on the basis of sexual 
orientation. The Committee’s invitation ignores the fact that the change 
also encompasses other youth organizations whose membership is limited 
on the basis of gender, e.g., the Girl Scouts, as well as the military, which 
continues to practice “discrimination” on the basis of gender.  

Perhaps this is not an unintended consequence and the Committee indeed 
means to prohibit membership by judges in organizations like the Girls 
Scouts and military reserve, though there is no indication of such result in 
the Invitation. Or perhaps the Committee believes that such discrimination 
by the Girls Scouts and the military is not “invidious,” as opposed to the 
“invidious discrimination” practice by the BSA in excluding those of 
openly homosexual orientation from adult leadership positions.  

The Commentary on Canon 2C states, “[A]n organization is generally said 
to discriminate invidiously if it arbitrarily excludes from membership on 
the basis of race, religion, sex, gender, national origin, ethnicity, or sexual 
orientation persons who would otherwise be admitted to membership."  

“Arbitrary” is defined in the Oxford English Dictionary as “based on 
random choice or personal whim, rather than any reason or system.” The 
BSA has spent decades considering issues relating to the qualifications for 
membership and leadership and how those relate to its mission of preparing 
young men to make ethical and moral choices and to become responsible  
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citizens and leaders.  One might disagree with its judgments on particular matters, 
including its decision regarding the participation or non-participation of boys and 
men with homosexual orientation, but to call such decisions “arbitrary” drains all 
meaning out of Canon 2C, rendering the Canon itself arbitrary in its application. 

Indeed, the Committee’s application of Canon 2C to the BSA is arbitrary. The BSA 
does not “exclude” homosexuals from membership. As the Invitation itself explains, 
it prohibits them only from serving as troop leaders, i.e., a specialized function 
within the BSA structure. Yet we know, because the Committee tells us, that the 
BSA’s policy falls within the meaning of “excluding from membership” a particular 
class of people, even though this reading is not found on the face of the Canon and 
its Commentary. 

If the Committee’s reading is the correct interpretation, then the military too 
“excludes from membership” persons on the basis of gender, because there are 
many jobs in the military that are closed to women. Since the military excludes 
women from [unlimited] membership, then the proposed Amendment will preclude 
judges from holding positions as military reservists, unless these exclusions are 
deemed not to be “arbitrary.” Who will decide this? As seen with the BSA, the fact 
that the organization itself has studied the matter carefully and made a decision 
based its best judgment as to the needs of the organization is not enough to prevent 
the Committee from branding an exclusion “arbitrary.” Rather, the Committee itself 
decides arbitrarily, or at least without disclosing its thinking, which organizations 
are acting arbitrarily and which are not in terms of limiting the participation of 
certain people to certain functions. 

As this Committee is undoubtedly aware, the label of “discrimination” is extremely 
potent, one might even say toxic, in our society today. The label brings into play an 
entire existing framework of statutes, ordinances, regulations, professional codes, 
licensing criteria, funding limitations, human rights commissions, etc., not to 
mention the social stigma attached to being on the receiving end of an accusation of 
bigotry. Because of the huge pay-off, there is a tremendous incentive for one side of 
an ideological debate to tar its opposition with engaging in “discrimination.” If the 
label sticks, the battle is largely won.  

Opponents of abortion saw this dynamic in play in the early 1990’s. Abortion 
supporters filed a number of lawsuits against anti-abortion protesters using 42 
U.S.C. §1985(3), a post-Civil-War era law designed to protect blacks and their 
Republican supporters from illegal interference with constitutional rights. One 
element of a claim under §1985(3) is that the defendants’ conduct be motivated by a 
“class-based, invidiously discriminatory animus.” Griffin v. Breckinridge, 403 U.S. 
88, 102 (1971).  The plaintiff abortion rights organizations argued that opposition to 
abortion constituted a discriminatory animus against women as a class.  

Shockingly, the majority of federal circuits agreed with the plaintiffs’ reasoning. It 
took a decision from the United States Supreme Court to establish that opposition to 
abortion could not be equated with a discriminatory animus against women -- at 



	  
	  
	  
Supreme	  Court	  Advisory	  Committee	  on	  the	  
Code	  of	  Judicial	  Ethics	  
April	  15,	  2014	  
	  

3 

(707) 224–6675 

w w w . L L D F . o r g  
	  

least for purposes of §1985(3). Bray v. Alexandria Women’s Health Clinic, 506 
U.S. 263, 269 – 273 (1994)  

Despite this setback, abortion advocates welcome any opportunity to deploy this 
“discrimination” argument in other contexts. If they saw an opening, these 
advocates would undoubtedly argue that judges who had belonged to or supported 
any pro-life organization (such as Life Legal Defense Foundation) should be 
disqualified from the bench because such association is proof of a discriminatory 
bias against women.  

This proposed amendment has as its overtly-stated purpose the branding of the BSA 
as an organization whose members must be assumed to be biased and thus unfit for 
the bench. The Committee states that “eliminating the exemption  . . . would 
enhance public confidence in the impartiality of the judiciary.” On the contrary, by 
promoting a hierarchy of politically-favored “victim” status through pointlessly 
impugning the integrity of members of a venerable American institution, the 
proposed Amendment will communicate to the public that judges are being told by 
the California Supreme Court what to think, whom they may associate with, and 
what are permissible opinions to hold, and that only those who toe the line will be 
allowed to sit on the bench. The public can hardly expect impartiality from the 
judiciary in such a climate of intolerance.  

Life Legal Defense Foundation strongly urges the rejection of the proposed 
Amendment. 

 

Very truly yours, 

/s/ 

Catherine W. Short 
Legal Director 

cc: Board of Directors 

	  


